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Opi nion by Cissel, Admi nistrative Trademark Judge:

On July 23, 1998, applicant filed the above-referenced
application to register the mark “HORI ZONS” on the
Principal Register for “flat-screen televisions.” The
application was based on applicant’s assertion that it
possessed a bona fide intention to use the mark in commerce

in connection with these goods.
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The Examining Attorney! refused registration under
Section 2(d) of the Lanham Act, 15 U.S.C. Section 1052(d),
on the ground that applicant's mark, if used in connection
with flat-screen televisions, would so resenble a
regi stered mark that confusion would be likely. 1In
addition, the Exami ning Attorney enclosed information
regardi ng a pendi ng application which, he noted,
represented a potential basis for refusing registration
under the sane section of the Act. That application did
mature into Registration No. 2,280,992, which issued on the
Princi pal Register on Septenber 28, 1999 to Horizon
Satellite Systens, Inc. for the mark “HORI ZON' for
“satellite antenna,” in Cass 9. Then the Exam ning
Attorney withdrew the original citation and cited the new
regi stration as a bar under Section 2(d).

Attached to the second Ofice Action in support of the
refusal to register were copies of excerpts from published
articles and copies of third-party registrations which show
that satellite antennas and tel evisions are closely rel ated
products and that other businesses have registered their

own trademar ks for both.

! The original Examining Attorney was Thonmas Wl lington. Wen he
accepted a position as a staff attorney with the Trademark Tri al
& Appeal Board, Ms. WIlians took over the exam nation of this
appl i cation.
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Applicant responded to the refusal to register with
argunent that confusion would not be likely with the cited
registered mark in view of differences between the goods
and the sophistication of the purchasers of them

The Exam ning Attorney was not persuaded by
applicant’s argunents, and in the next O fice Action nmade
the refusal to register final. Included with that action
in support of the refusal to register were copies of nore
third-party registrations wherein the lists of goods
include both satellite antennas and tel evision sets or the
list of services includes retail services featuring both
tel evisions and satellite antennas.

Applicant requested reconsideration, arguing that its
mar k, “HORIZONS,” “creates an entirely different conmercia
i npression” in connection with flat-screen tel evisions from
the comrercial inpression created by the regi stered nark,
“HORI ZON,” in connection with satellite antennas.

Appl i cant contended that because a satellite is positioned
and adjusted relative to the horizon, the mark “HORI ZON
connotes a functional aspect of the goods, whereas
applicant’s mark, “HORIZONS,” in connection with flat -
screen tel evisions, “suggests a tie to the imagination,

"the range of one’s interest.’”” Additionally, applicant
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argued that the technical sophistication of purchasers of
t hese products nakes confusion unlikely because a consuner
“...who has |l earned to discern between simlarly (sic)
soundi ng trademarks for conputer-related products ...wll
surely discern between the trademarks in equally
sophi sti cated technol ogi es such as expensive tel evision
receivers.”

Filed concurrently with the request for
reconsi deration was applicant’s Notice of Appeal. The
Board instituted the appeal, but suspended action on it and
remanded the application to the Exam ning Attorney for
reconsi deration. Upon reconsideration, the Exam ning
Attorney maintained the refusal to register.

Applicant tinmely filed an appeal brief,? and the

Exani ning Attorney filed her brief on appeal,® but applicant

2 Attached to applicant’s brief were copies of pages fromthe web
site of the owner of the cited registration and copies froma
search of a private database of trademark regi stration
information. Trademark Rul e 2.142(d) provides that the record on
appeal is closed with the filing of the Notice of Appeal
Applicant did not foll ow the procedure outlined in the rule to

al l ow addi ti onal evidence to be submtted, so applicant’s

subm ssion of this evidence with its appeal brief was untinely
and the evidence has not been consi dered.

®Sinilarly, the additional evidence subnitted by the Exam ning
Attorney with her brief has not been considered for the sane
reason that we have not considered the evidence submtted with
the brief of applicant. W have, however, considered the
dictionary definitions attached to the Exam ning Attorney’s bri ef
because we can take judicial notice of them and to the extent
that the evidence submtted with the brief had al ready been nade
of record before the appeal, such evidence was al so consi dered.
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di d not request an oral hearing before the Board.

InInre E. |. DuPont de Nemours & Co., 476 F.2d 1357,
177 USPQ 563 (CCPA 1973), the predecessor to our primary
reviewing Court |isted the principal factors to be
considered in determ ning whether confusion is |ikely.
Chief anmong these factors are the simlarity of the marks
as to appearance, sound, neaning and commercial inpression,
and the simlarity of the goods.

In the case at hand, and we hold that confusion woul d
be likely if applicant were to use the mark it seeks to
register in connection wth the goods specified in the
appl i cation because applicant’s mark is alnost identical to
the registered mark and the goods with which applicant
intends to use its mark are closely related to the goods
set forth in the cited registration.

As noted above, the registered mark is “HORI ZON' and
applicant’s mark is “HORI ZONS.” Applicant’s contention
t hat these two marks have different connotations is not
persuasive. Applicant’s mark is sinply the plural version
of the registered mark. As noted by the Exam ning
Attorney, the test of |ikelihood of confusion is not
whet her the marks can be di stingui shed when subjected to a
si de- by-si de conparison, but rather whether the marks

create the same overall comercial inpression. Visual
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Information Institute, Inc. v. Vicon Industries Inc., 209
USPQ 179 (TTAB 1980). W nust take into consideration the
recol l ection of the average purchaser, who nornmally retains
a general, rather than specific, inpression of trademarks.
Chentron Corp. v. Mrris Coupling & danp Co., 203 USPQ 537
(TTAB 1979). The conmercial inpressions these marks are
likely to | eave on prospective purchasers of the goods in
issue in this case are very simlar.

Mor eover, the Exam ning Attorney has denonstrated that
flat-screen tel evisions, which are the goods identified in
the application, are closely related to satellite antennas,
the goods set forth in the cited registration. The
dictionary definitions and the excerpts fromthe published
articles made of record by the Examining Attorney plainly
show that satellite antennas are used to receive the
signals which television receivers convert into the images
presented on their screens. Additionally, the third-party
regi strations of record listing both types of goods
denonstrate that other businesses have registered their own
trademarks for both satellite antennas and tel evision sets.
Thi s provides a reasonabl e basis upon which to concl ude
t hat purchasers woul d understand the use of the sane or
simlar trademarks in connection with both of these

products is an indication that they emanate from conmon
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source. In re Albert Trostel & Sons, Co., 29 USPQ2d 1783
(YYAB 1993).

Appl i cant argues that its goods will nove through
different channels of trade fromthe ones in which the
goods set forth in the registration nove. This argunent,
however, is based on the evidence untinely submtted with
applicant’s appeal brief, so it is essentially unsupported.
In any event, it is well settled that the issue of
l'i keli hood of confusion nust be determ ned on the basis of
the goods as they are identified in the application and
regi stration, respectively, without limtations or
restrictions not reflected therein. Canadian |nperial Bank
of Commerce v. Wells Fargo Bank, 811 F.2d 1490, 1 USPQd
1813 (Fed. Cir. 1987); In re El baum 211 USPQ 639 (TTAB
1981). The satellite antennas identified in the
registration therefore nust be interpreted to enconpass the
kinds of satellite antennas enpl oyed by ordi nary consuners
for use in connection with their flat-screen tel evisions.
There is no basis upon which we can conclude that the
custoners for either type of product are so sophisticated
that they would not be likely to be confused by the use of
such simlar marks in connection with these rel ated

product s.
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In any event, even if we were left with doubts as to
whet her confusi on would be |ikely, any such doubt would
necessarily be resolved in favor of the registrant and
agai nst the applicant, who has a duty to select a mark
which is not likely to cause confusion with the mark
already in use by the registrant. Burroughs Wl |l cone Co.
v. Warner-Lanbert Co., 203 USPQ 191 (TTAB 1979).

DECI SION:  The refusal to register under Section 2(d)

t he Lanham Act is affirned.



